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BRIEF IN OPPOSITION OF DEFENDANT’S MOTION IN LIMINE TO EXCLUDE EVIDENCE BASED ON CHAIN OF CUSTODY
II.
THE STATE IS NOT REQUIRED TO PROVE CHAIN OF CUSTODY FOR DNA

Defendant’s contention that the DNA evidence linking him to this crime is not admissible because “the State cannot prove chain of custody” is without merit because the State is not required to prove chain of custody where the identification is a result of the defendant’s own DNA.  The State is not required to show chain of custody as “DNA, like a fingerprint, is unique to a single individual and, therefore, is distinguishable from other DNA samples.”  Kuykendall v. State, 299 Ga. App. 360, 364 (2009).  Thus, “DNA evidence may be admitted without demonstrating a chain of custody, since it can be readily identified by reference to the defendant’s DNA.”  Id.  For example, where the defendant argued that semen on a sheet was fungible evidence subject to tampering which required a chain of custody, the court held that the State is not required to show a chain of custody for the semen on a sheet because the inculpatory aspect of the semen evidence in the case was the DNA in the semen on the sheet rather than simply semen on a sheet.  Id. at 363-64.


[IF DEFENDANT ASSERTS THAT STATE CANNOT PROVIDE NAME OF PERSON WHO ORIGINALLY PERFORMED SEXUAL ASSAULT EXAM]. “Where there is only a bare speculation of tampering, it is proper to admit the evidence and let whatever doubt remains go to its weight.  Id. at 364.  For example, where the defendant claimed that the State failed to establish chain of custody when the State did not present testimony from the clinic employees who performed the abortion of fetal tissue that law enforcement shipped from an abortion clinic to the GBI for DNA testing, the Court held that the defendant’s argument lacked merit because the State is not required to prove chain of custody where the defendant’s DNA is readily identifiable.  Clark v. State, 308 Ga. App. 643, 644 (2011); see also Hines v. State, 307 Ga. App. 807, 811 (2011) (where the court stated that DNA was admissible without a chain of custody and whatever doubt may have arisen from the alleged mishandling of evidence could have been argued to the jury and the weight given to such evidence is open to their consideration). 

Notwithstanding that the State cannot identify the individual that swabbed the victim for evidence of sexual assault from her genital area, the DNA evidence and swabs are admissible because the State does not have to show chain of custody and any bare speculation as to tampering goes to the weight of the evidence rather than the admissibility.  Like the Court in Clark, which determined that the State did not have to produce clinical employees or other persons that handled the fetal tissue because the defendant’s DNA was readily identifiable and admissible without demonstrating chain of custody, here, this Court should hold that the DNA evidence is admissible even though the State cannot produce medical personnel from [SEXUAL ASSAULT CENTER] or other individuals that may have handled the victim’s sexual assault kit where the defendant only can assert a bare speculation of tampering.
III.
CONCLUSION

For the reasons set forth herein, the State respectfully requests that Defendant’s motions be DENIED.

Respectfully submitted, this ______ day of __________________, ______.
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