IN THE SUPERIOR COURT OF __________________COUNTY

STATE OF GEORGIA

STATE OF GEORGIA


)







) 
INDICTMENT NO.: 


vs.




)








) 

[DEFENDANT]



)


TRIAL BRIEF PERTAINING TO ANITICIPATED EVIDENTARY AND PROCEDURAL ISSUES


COMES NOW the State of Georgia and files the foregoing brief and states as follows:

INTRODUCTION


In the above referenced case, the Defendant is indicted for the offenses of:

[INSERT OFFENSES IN INDICTMENT]

The State anticipates Defense objections to various matters that the State will present at trial.  The State’s argument and citation of authority with regard to those issues are set forth below:
DATES AND VENUE


Date of Offense:  


Victim:  



Location:  



[INSERT BRIEF RECITATION OF FACTS]
PROJECTED ISSUES AT TRIAL


[ANY PROJECTED ISSUES AT TRIAL THAT COULD BE ADDRESSED PRE-TRIAL]

As stated above, the State also foresees numerous objections from the defense in areas in which Georgia law is well settled.  Those will be dealt with via the applicable precedent below, and in the following areas.

1. The State’s Opening Statement

2. Discovery Issues—Access versus Service

3. Discovery Issues --Witnesses included in discovery but not on list
4. Discovery Requirements on Service of Rebuttal Evidence

5. Discovery—Specifics on authenticating witnesses not required

6. Hearsay—Business Record Exception and Self-Authentication of Business Records 
7. The Defendant’s Use of Aliases
8. Defendant’s Character – Res Gestae and Motive
9. Impeachment – Specific Bad Acts Not Allowed
10. Prior Inconsistent Statements
11. Prior Consistent Statements
12. Expert Testimony – When Original Expert is Unavailable

13. Hearsay – Exception when Declarant has already Testified During the Trial
14. Self-Defense: Prima Facie Evidence and the Victim’s Violence or SODDIT
15. The State’s Final Argument

16. The Defendant’s Witness List for the Pre-Sentencing Hearing


ANTICIPATED LEGAL ISUES AND STATE’S CITATION OF AUTHORITY
1.
The State’s Opening Statement


The State believes that the defense might posit objections during its initial remarks to the jury.  An exploration of Georgia’s appellate rulings in this regard is appropriate.

· Counsel for the State may refer to “the applicable law” during opening statement.  Kinsman v. State, 259 Ga. 89, 92 (1989). Kirkland v. State, 271 Ga. 217, 219, 518 S.E.2d 687, 689 (1999)
· Prosecutors can describe the trial process, including the fact that the defense may or may not introduce evidence, as long as there is no comment on the defendant’s failure to testify.   Worthy v. State, 237 Ga. App. 565, 565-7 (1999).

· Prosecutors can address the defendant’s behavior after arrest, as long as there is no comment on the defendant’s failure to testify.   Wilkins v. State, 246 Ga. App. 667, 668-9 (2000). (mention of the defendant’s failure to consent to giving a blood sample).
· A prosecutor may, in opening statement, characterize the case in terms of, “Who the jury will believe.”  Havron v. State, 234 Ga. App. 413, 414-415 (1998).
· Use of colloquial, colorful language and visual aids is permitted in the State’s opening statement.   Teems v. State, 256 Ga. 675, 676 (1987). “The use of such a visual aid is a permissible part of the opening statement, as its purpose is to assist the jury to understand and to remember the evidence”  McGee v. State, 272 Ga. 363, 363, 529 S.E.2d 366, 368 (2000)

· “…counsel was not ineffective in failing to object to prosecutor's opening remarks referring to defendant as “totally evil” because a prosecutor's flights of oratory and figurative speech in opening statements are not reversible error.”   Carrie v. State, 298 Ga. App. 55, 57, 679 S.E.2d 30, 34 (2009)

· In opening statement, the prosecutor was allowed to use a visual aid showing the participants in the crimes and the State’s witnesses expected to be called at trial.   Highfield v. State, 246 Ga. 478, 482 (1980); Teems v. State, 256 Ga. 675, 676 (1987).
· The State’s displaying of an exhibit during opening “is a permissible part of the opening statement, as its purpose is to help the jury understand and to remember the evidence.”  McGee v. State, 272 Ga. 363, 364 (2000). 
· Indicating that refusing to allow visual aids in opening statement may constitute reversible error.  Lewyn v. Morris, 135 Ga. App. 289, 289-90 (1975).

2.
Discovery Issues—Access versus Service

The State believes that the Defense may object at trial to evidence the State may intend to introduce on the basis that the Defense did not physically receive it in advance of trial.  Contrary to this assertion, the Georgia law of criminal discovery generally requires only access to the States file and, importantly, not service of copies.  As the Defense in this case cannot say that access to the State’s file was ever denied or restricted, such an objection would fail.  A survey of the actual language pulled from the Georgia authority on the issue is instructive.

· “Unlike other discovery statutes, O.C.G.A. § 17-16-7 does not contain the express language requiring the party in possession, control or custody of the discoverable statement to allow the item to be photocopied… n.2, Likewise, O.C.G.A. § 17-16-7 does not require the State to furnish copies of the statements to the defense.”   Taylor v. State, 272 Ga. 562, 564-5 (2000).
· “We conclude that this language requires only that the State make a defendant's statements available for inspection, copying, or photographing, not that such statements be served upon the defendant... We reach the same conclusion with respect to the victim's statement… As for the scientific test for the presence of cocaine…we conclude that it likewise does not require service upon the defendant, but only making the reports of such tests available for inspection and copying.” Lawson v. State, 224 Ga. App. 645, 647-8 (1997).
· “O.C.G.A. § 17-16-4 (a) (4) does not require the State to serve a defendant with copies of scientific reports, but only to make such reports available for inspection and copying.”  Lopez v. State, 259 Ga. App. 720, 725 (2003).
· “In passing, we note that O.C.G.A. § 17-16-4 (a) (1) requires only that the State make a defendant's statements available for inspection, copying, or photographing, not that such statements be served upon the defendant." Guild v. State, 234 Ga. App. 862, 867-8, n.3 (1998) (emphasis original).
· “The plain language of the statute does not require the State to take the initiative and ‘furnish’ the defense with copies of photographs.”  McSears v. State, 226 Ga. App. 90, 91-2 (1997).
[NOTE: BEST PRACTICE IS TO PROVIDE DEFENSE WITH COPIES OF ALL DISCOVERY.  DO NOT RISK HAVING YOUR EVIDENCE EXCLUDED AT TRIAL.  Remove this note prior to submission of brief].
3.
Discovery Issues --Witnesses included in discovery but not on list

The State also anticipates that the Defense in this case may object to witnesses testifying on the basis that those witnesses were not specifically named in its discovery responses or that incomplete information was provided on them in those lists.  The existence of the names of witnesses in the State’s discovery responses satisfies the Georgia criminal discovery law, as the authority below explains.
· “When the identity and involvement of a witness are otherwise disclosed to defendant in discovery provided to him by the State, the purpose of the witness list rule is served and the court may allow the State to call the witness even though he or she was not listed on the State's formal witness list.”  McLarty v. State, 238 Ga. App. 27, 29 (1999). 

· “The witness list rule is designed to prevent a defendant from being surprised at trial by a witness that the defendant has not had an opportunity to interview.”  Mize v. State, 269 Ga. 646, 653(1998) (allowing co-indictee to testify, although her name did not appear on the State’s witness list). 

· “Here, the State established good cause for its failure to include officer Hall's name on its witness list, and the defense was not surprised because the identity and involvement of the unlisted witness were made known in discovery. In addition, the defense failed to accept the offer to interview the witness. Accordingly, there was no error in permitting the unlisted witness to testify to those facts contained in the report.”  Rose v. State, 275 Ga. 214, 217 (2002)(emphasis added). 

4.
Discovery Requirements on Service of Rebuttal Evidence


Under Georgia law, if a defense takes turns that were or could have been in some way unanticipated by the State, rebuttal evidence is allowed to be introduced notwithstanding the fact that it was not noticed pretrial.   Roberts v. State, 244 Ga. App. 330, 333 (2000).  This rule has been applied to expert witness testimony and evidence.  Hodges v. State, 260 Ga. App. 483, 486 (2003).
5.
Discovery—Specifics on authenticating witnesses not required

Designation of a specific witness whose sole purpose of testifying is to satisfy the technical legal requirement of authentication of documentary evidence is not required by Georgia law. Clark v. State, 138 Ga. App. 266, 268 (1976).  Georgia courts have allowed “unannounced” witnesses to testify for these purposes.  McKeever v. State, 196 Ga. App. 91, 93-4 (1990).  
6.
Hearsay—Business Record Exception and Self-Authentication of Business Records
Business records were served upon the defense in discovery.  The State anticipates that it will tender these records into evidence.

O.C.G.A. 24-8-803(6) states that business records are an exception to the hearsay rule.  A business includes every kind of business.  The record is admissible if it was made in the regular course of business and it was part of the course of business to make the record at the time of the act or transaction.  Any lack of personal knowledge by the entrant or maker affects the weight, not the admissibility, of the evidence.

The witness laying the foundation does not need to be the custodian of the records, but must be familiar with the recordkeeping method.  Nalley v. Herring, 215 Ga. App. 185 (1994)
An objection to the admissibility of documentary evidence, which simply states that no proper foundation has been laid, without stating what the proper foundation should be, is inadequate and does not provide the appellate court with anything for review.  Kennedy v. State, 156 Ga. App. 792 (1980).

§ 24-9-902.  Self-authentication 

   Extrinsic evidence of authenticity as a condition precedent to admissibility shall not be required with respect to the following:
(8) Documents accompanied by a certificate of acknowledgment executed in the manner provided by law by a notary public or other officer authorized by law to take acknowledgments;

(11) The original or a duplicate of a domestic record of regularly conducted activity that would be admissible under paragraph (6) of Code Section 24-8-803 if accompanied by a written declaration of its custodian or other qualified person certifying that the record:

      (A) Was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of such matters;

      (B) Was kept in the course of the regularly conducted activity; and

      (C) Was made by the regularly conducted activity as a regular practice.

7.
Character Evidence of the Defendant - The Defendant’s Use of Aliases, Possession of a Firearm and Defendant’s Incarceration or Police Interaction

The State anticipates that evidence will be presented that the defendant has a nickname and/or has provided the police with numerous alias names.

· Evidence of the defendant’s use of aliases is admissible and does not improperly place the defendant’s character in issue.  Buckholts v. State, 283 Ga. App. 254 (2007)
· Contrary to appellant's argument, the trial court did not improperly admit bad character evidence by allowing appellant's statement that he had carried a gun in the past. "Gun ownership and the custom of carrying a gun do not, by themselves, impute bad character." Davis v. State, 272 Ga. 327, 329 (2) (2000). As appellant himself concedes, the evidence establishes that there was no gun involved in the charged crimes and, notwithstanding his claim that he was prejudiced by the statement, appellant has failed to show that the trial court abused its discretion in admitting it.  Cane v. State, 285 Ga. 19, 21 (Ga. 2009)

· Roberts first contends that his trial counsel was defective in his representation because he did not move for a mistrial or seek a curative instruction when the victim's employee testified that Roberts was nicknamed “A. K.” because he talked frequently about AK-47s. …. Roberts cannot demonstrate that the alleged deficiency was so prejudicial to his defense that, but for the deficiency, there is a reasonable probability that the outcome of the trial would have been different. The fact that Roberts talked a lot about AK-47s said nothing about his prior arrests, convictions, or criminal history or about whether he committed the crimes at issue. And our Supreme Court has held that gun ownership and the custom of carrying a gun do not by themselves suggest bad character. See Davis v. State, 272 Ga. 327, 329 (2) (528 SE2d 800) (2000).  The same is true where the testimony at issue reflects more generally that the accused is a gun enthusiast. Accordingly, Roberts cannot show that the introduction of the employee's testimony regarding how he got his nickname prejudiced him, and, as a result, cannot prevail on his ineffective assistance claim.  Roberts v. State, 317 Ga. App. 385, 387-388 (Ga. Ct. App. 2012)

The State anticipates that evidence may be presented that the defendant is known to the officers, they recognize him, that he has a prior criminal history or that the defendant has been incarcerated on these charges for a specific period of time or at a specific date and time.
· Testimony that officer recognized the defendant, (Guyton v. State, 281 GA. 789 (2007)) or was looking for the defendant (Smith v. State, 285 Ga. App. 399 (2007)) does not implicate the defendant’s character.   Testimony that the defendant has a prior criminal history does not place his character in evidence.  Height v. State, 281 Ga. 727 (2007).
· “A passing reference to a defendant's criminal record does not place character into evidence. Here the comments were isolated, and as to the witness's remark about drugs, counsel immediately redirected his testimony.”  Crane v. State, 294 Ga. App. 321 (2008)

· It is well settled in Georgia that evidence that a defendant has been incarcerated in connection with the crime for which the defendant is on trial does not place the defendant's character in issue and does not require reversal.   Dade v. State, 292 Ga. App. 897 (2008)
· A booking photograph of the defendant, introduced by the prosecutor in opening statements, was held not to inject character into evidence. The court held that because the jury was not told that it was a booking photograph, as opposed to just a normal photograph, the photograph did not suggest that the defendant had committed previous crimes.    Phillips v. State, 287 Ga. 560, 565-66, 697 S.E.2d 818, 823 (2010)

8.
Character Evidence of the Defendant and Motive

The circumstances constituting and surrounding the crime in question are part of the facts of the crime and admissible on that basis, despite the fact that such evidence may reflect poorly on the defendants’ character.

All circumstance surrounding arrest are admissible also, despite that such evidence may reflect poorly on the defendants’ character.

O.C.G.A. § 24-4-404(b) is supported by prior case law which mentions “Res Gestae”, but this prior case law does not conflict with the codification under the new evidence code. In addition, the new statute removes any requirement of notice by the State upon the defense of prior difficulties between the parties.
· O.C.G.A. § 24-4-404(b) …. Notice shall not be required when the evidence of prior crimes, wrongs, or acts is offered to prove the circumstances immediately surrounding the charged crime, motive, or prior difficulties between the accused and the alleged victim.

· “This information was relevant to prove that Myers had a motive for fleeing from and eluding police. And “[e]vidence which is relevant to an issue in a case is not rendered inadmissible by the fact that it incidentally puts the defendant's character in issue.” The evidence of Myers's fugitive status was, therefore, relevant and admissible.”  Myers v. State, 311 Ga. App. 668 (2011).
· “Also, it should be noted that evidence of other independent crimes is admissible where its introduction shows, among other things, motive. Here, evidence that the appellant and Beckham had been involved in a drug deal could be said to have shown a motive for the killing.” Edgehill v. State, 253 Ga. 343, 345 (Ga. 1984).

· Taylor v. State, 287 Ga. 440 (Ga. 2010)
 

“Taylor contends that the trial court erred by allowing a State's witness to testify that drugs were sold at the Center Hill Avenue house and by denying his motions for mistrial after the State argued in closing that the Center  Hill Avenue house was a dope house. However, testimony about the circumstances of Smith's visit to the home, including that he had sought to purchase drugs there, was relevant and admissible to explain Taylor's motive in shooting Smith, even if the testimony may have impugned his character. See Collins v. State, 273 Ga. 30 (2) (538 SE2d 34) (2000). Additionally, the State's reference in closing argument to the Center Hill Avenue home as a "dope house" was not improper in light of the wide latitude given the prosecution in closing argument, see Smith v. State, 284 Ga. 599 (2) (a) (699 SE2d 98) (2008), and given that the record shows that the State was drawing a reasonable inference from the evidence presented. See Varner v. State, 285 Ga. 300 (2) (c) (676 SE2d 189) (2009). 

Taylor also contends that the trial court erred by allowing State's witnesses to testify about Taylor having been shot, thereby placing his character in evidence. The record shows that an eyewitness testified that just before shooting the victim, Taylor confronted him, stating "you shot me." Thus, testimony about Taylor having been shot was clearly relevant and admissible even assuming that it placed his character  in issue. Collins v. State, supra, 273 Ga. at 31 (2). 

· “The state, when proffering Chambers's testimony, indicated that this evidence would be used to show motive. "Evidence which is relevant to an issue in a case is not rendered inadmissible by the fact that it incidentally puts the defendant's character in issue." Chambers's testimony that she met Sterling through Douglas, that she would sometimes purchase drugs from Sterling on credit, and that Sterling demanded money from Douglas prior to killing him, is evidence of motive and was properly admitted.”  Sterling v. State, 267 Ga. 209, 211 (Ga. 1996)
· “Evidence that the victim's wallet was missing was admissible as part of the res gestae. This is true even if the defendant's character is incidentally placed in issue.  Moreover, the evidence was also admissible as relevant to rebut appellant's claim of self-defense by establishing the existence of a motive for his intentional killing of the victim.  While motive is not an essential element in the proof of the crime of murder, the State is entitled to present evidence to establish that there was a motive.”  Derrick v. State, 263 Ga. 766, 768 (Ga. 1994)
· The State presented evidence that Mr. Palmer possessed a large sum of money shortly before his death, but that the officers found his empty wallet at the murder scene. Payne objected and moved unsuccessfully for a mistrial, urging that the prosecution could not show that he committed robbery because he was not indicted for that offense. The trial court correctly denied this motion because the evidence was admissible as part of the res gestae of the murder, and was also relevant to the existence of a motive for that crime. Payne v. State, 273 Ga. 317, 318 (Ga. 2001)

· This Court, in applying the rule, has held that articles found in the control of the defendant at the time or near the time of arrest are admissible as circumstances connected with the arrest of the defendant. Surrounding circumstances constituting part of the res gestae may always be shown to the jury along with the principal fact, and their admissibility is within the discretion of the trial court. All circumstances surrounding an arrest are admissible for whatever value the jury desires to place on them.   Apart from the mere fact that it was discovered in connection with Blaylock's arrest, evidence of the pipe was relevant to the issues involved in the trial. In Kirk v. State, we held that evidence that a crack pipe was found in the defendant's car was admissible to show the defendant's motive for committing an armed robbery -- "i.e., a need for money to buy crack."  In Jones v. State, where the defendant was charged with possession of cocaine with intent to distribute, we held that urinalysis results showing the presence of cocaine in the defendant's system were "admissible as part of the res gestae and as circumstantial evidence that he was involved in drug activity." In so holding, we noted that the state is entitled to present evidence of the entire res gestae of the crime. Even though a defendant is not charged with every crime committed during a criminal transaction, every aspect of  it relevant to the crime charged may be presented at trial. This is true even if the defendant's character is incidentally placed in issue.  Blaylock v. State, 242 Ga. App. 195, 197 (Ga. Ct. App. 2000).

9.
Impeachment – Specific Bad Acts Not Allowed
The State anticipates that the defense will attempt to impeach certain witnesses with specific bad acts.  The defense may attempt to ask questions about unrelated events.  The State would object on relevancy grounds.   It is inappropriate to question a witness about specific bad acts that are unrelated to the case, in an effort to later impeach a witness with a potential lie.    Smith v. State, 222 Ga. App. 366 (1996).
The only proper way to impeach a witness is as follows:

· Present facts that contradict the witness’s relevant testimony  O.C.G.A. §24-6-621
· Present prior inconsistent statements by the witness  O.C.G.A. §24-6-613
· Show bias or prejudice toward a party or motive for fabrication O.C.G.A. §24-6-622
· Question the witness’s ability to perceive and recall matters in his testimony

· Character witness to testify to the witness’s reputation in the community as to truthfulness or untruthfulness O.C.G.A. §24-4-405; O.C.G.A. §24-6-608
· Certified copy of a witness’s felony conviction  O.C.G.A. §24-6-609
Frazier v. State, 278 Ga. App. 685 (2006)

10.
Prior Inconsistent Statements

The State anticipates that certain witnesses, who previously made typed and/or video taped statements to the police, will testify.  If the witness’ testimony is inconsistent with the prior statement, the following rules would apply.

§ 24-6-613.  Prior statements of witnesses 

  
(a) In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time; provided, however, upon request the same shall be shown or disclosed to opposing counsel.

(b) Except as provided in Code Section 24-8-806 (Hearsay), extrinsic evidence of a prior inconsistent statement by a witness shall not be admissible unless the witness is first afforded an opportunity to explain or deny the prior inconsistent statement and the opposite party is afforded an opportunity to interrogate the witness on the prior inconsistent statement or the interests of justice otherwise require. This subsection shall not apply to admissions of a party-opponent as set forth in paragraph (2) of subsection (d) of Code Section 24-8-801 (co-conspirator statements and statements of the defendant).
§ 24-6-607.  Who may impeach 
   The credibility of a witness may be attacked by any party, including the party calling the witness.
· “…we now remove the requirement of any show of surprise before a party is allowed to impeach his own witness. If, at the time of the questioning, a party has knowledge of a prior statement by one of his witnesses which contradicts testimony that witness has just given, that party has been sufficiently entrapped so that he may impeach his witness by use of the prior inconsistent statement.   Davis v. State, 249 Ga. 309, 314 (Ga. 1982)
· “Kinney also urges that the evidence was insufficient to convict him of aggravated assault because the only witness who implicated him in the commission of such offense was Jones, who recanted his statements at trial. However, the prior inconsistent statement of a witness is admissible as substantive evidence if the witness testifies at trial and is subject to cross-examination.”   Kinney v. State, 271 Ga. 877, 880 (Ga. 2000)

· “[I]n Gibbons v. State, …this Court ruled that the prior inconsistent statement of a witness who testifies at trial and is subject to cross-examination is admissible as substantive evidence. In deciding Gibbons, the court sought to further the jury's truth-seeking function by allowing it to consider two versions of the same story recounted by the same witness -- a witness's out-of-court statement made "closer in time to the event in question, when memories are fresher," as opposed to the witness's contradictory testimony at trial, in which he repudiates his prior statement, when the jury has the benefit of observing the witness's demeanor while testifying and being cross-examined.”   Woodard v. State, 269 Ga. 317, 318-319 (Ga. 1998)
· It is not error to have the witness read the entire inconsistent statement into the record.   James v. State, 270 Ga. 675  (1999).  See Fitzgerald v. State, 201 Ga. App. 361, 363 (Ga. Ct. App. 1991) below.
11.
Prior Consistent Statements

The State anticipates that certain witnesses, who previously made typed and/or video taped statements to the police, will testify.  If the witness’ credibility and/or veracity is attacked, the State would be allowed to admit the witness’ prior consistent statement.
§ 24-6-613.  Prior statements of witnesses 

(c) A prior consistent statement shall be admissible to rehabilitate a witness if the prior consistent statement logically rebuts an attack made on the witness's credibility. 
A general attack on a witness's credibility with evidence offered under Code Section 24-6-608 (Character evidence through reputation testimony) or 24-6-609 (convictions) shall not permit rehabilitation under this subsection. 
If a prior consistent statement is offered to rebut an express or implied charge against the witness of recent fabrication or improper influence or motive, the prior consistent statement shall have been made before the alleged recent fabrication or improper influence or motive arose.
· “It is well settled that “[a] party may introduce a prior consistent statement of a forgetful witness where the witness testifies at trial and is subject to cross-examination.” Manning v. State, 296 Ga. App. 376, 378, 674 S.E.2d 408, 410 (2009); Williams v. State, 291 Ga. App. 279, 281, 661 S.E.2d 658, 660 (2008); Waters v. State, 288 Ga. App. 260, 261, 653 S.E.2d 849, 850 (2007)

·  “As appellant acknowledges, a witness's prior consistent statement may be admitted where the veracity of the witness's trial testimony has been placed in issue at trial; the witness is present at trial; and the witness is available for cross-examination.”  Williams v. State, 289 Ga. 672, 674, 715 S.E.2d 76, 78 (2011);  Mims v. State, 314 Ga. App. 170, 172, 723 S.E.2d 486, 488 (2012)
· “In Cuzzort, supra, relied upon by the State, the Gibbons rule was extended to allow the admission at trial as substantive evidence of a prior consistent statement made by a witness who testifies and is subject to cross-examination.  Despite the absence of an inconsistency between the witness's out-of-court statement and her testimony at trial, Cuzzort concluded that because the witness's veracity was in issue, her prior consistent statement was admissible. Because the witness was cross-examined concerning both her out-of-court statement and her testimony, the Cuzzort court concluded that the "concerns of the rule against hearsay [were] satisfied."    Even though Cuzzort has sometimes been misinterpreted, since it was decided, this Court has clarified when that opinion authorizes the admission at trial of a witness's prior consistent statement -- such statements are admissible only where (1) the veracity of a witness's trial testimony has been placed in issue at trial; (2) the witness is present at trial; and (3) the witness is available for cross-examination.”    Woodard v. State, 269 Ga. 317, 320 (Ga. 1998)
· “Importantly, Woodard held that only if affirmative charges of recent fabrication, improper influence, or improper motive are raised during cross-examination is a witness's veracity placed in issue so as to permit the introduction of a prior consistent statement. Even then, the prior consistent statement may be admitted as nonhearsay only if it was made before the motive or influence came into existence or before the time of the alleged recent fabrication.  Phillips v. State, 241 Ga. App. 764, 766 (Ga. Ct. App. 2000)
· When defense counsel attempts to impeach a witness by showing recent fabrication due to a plea deal, the State may introduce the prior consistent statement.  “Counsel also elicited testimony … that part of his plea negotiation included the agreement to testify against Brown. The trial court did not err in admitting the prior statement in this case.”  Brown v. State, 273 Ga. App. 577, 580 (Ga. Ct. App. 2005)  
· See also Nguyen v. State, 294 Ga. App. 67, 71 (Ga. Ct. App. 2008) where defense counsel implied that the witness’ testimony was motivated by a desire to avoid criminal charges. The prior consistent statement was admissible to rebut this implication.
· A prior consistent statement comes in when defense counsel questions the witness about difference between the prior statement and the testimony at trial.  “..during recross-examination, Nguyen's counsel questioned H. T. about a key difference between her testimony at trial and her statements to Dr. Levy.  Thus, we find that defense counsel's questioning placed H. T.'s veracity at issue, by implying that she had changed her story for trial.”  Nguyen v. State, 294 Ga. App. 67, 71 (Ga. Ct. App. 2008)

· On cross-examination, McClendon's counsel elicited testimony that the responding officer did not include that fact in the report he wrote that night and did not disclose that fact to defense counsel during a pretrial interview. On redirect examination, after the trial court overruled the defense's bolstering objection, the prosecutor asked questions about the responding officer's report which showed that McClendon's instruction to Horton was not the only detail the responding officer omitted from his report.  The jury could have inferred from defense counsel's cross-examination that the responding officer's statement that he heard McClendon direct Horton to get into the truck was a recent fabrication. Because the veracity of the responding officer's trial testimony had therefore been placed in issue at trial, the trial court did not abuse its discretion in admitting the officer's prior consistent statement.  McClendon v. State, 287 Ga. App. 238, 241-242 (Ga. Ct. App. 2007)

· “During cross-examination of an eyewitness, defense counsel asked the witness to refresh his recollection with a statement the witness had given to the police. Defense counsel then contested several parts of the witness's trial testimony, asking at one point whether, since he was now testifying differently, the witness had been mistaken when he gave the statement. After cross-examination, the trial court permitted the State, over defense objection, to have the witness read the whole statement. Contrary to James's argument on appeal, that ruling was not error because where, as here, the veracity of a witness is at issue, and that witness is present at trial, under oath, and subject to cross-examination, the prior consistent out-of-court statement of the witness is admissible.   James v. State, 270 Ga. 675, 676 (Ga. 1999)
· After quoting the Woodard case, “Here, the victim was present at trial and was subjected to a thorough cross-examination by the defense, including questioning about inconsistencies between her pretrial statements and her trial testimony. For example, the defense attorney asked the victim if she recalled telling police that Shields did not hold her in the apartment, although her testimony at trial was that Shields did restrain her. He also questioned whether she told police that all three had beaten her. On the stand, she said that only Perry had beaten her while the other two held her. Thus, we find that the cross-examination placed the victim's veracity at issue, by implying that she had changed her story for trial. See Alvarado v. State, 257 Ga. App. 746, 748-749 (3) (572 S.E.2d 18) (2002). Moreover, both the cross-examination and the opening statement by the defense implied that the victim's allegations were improperly motivated by anger over Perry hitting her after she unsuccessfully tried to steal money from him or were simply the result of her drug use. Under these circumstances, we find no error in the admission of the victim's videotaped statement to police.  Shields v. State, 264 Ga. App. 232, 237 (Ga. Ct. App. 2003)
· “A party may introduce a prior consistent statement of a forgetful witness where the witness testifies at trial and is subject to cross-examination.”    Manning v. State, 273 Ga. 744, 745 (Ga. 2001)  “[q]uestions … which were clearly intended to challenge the truthfulness of his trial testimony by showing that his present recollection of events was suspect since he could recall certain things concerning the crimes but not others.”  Brown v. State, 273 Ga. App. 577, 580 (Ga. Ct. App. 2005)  See also Waters v. State, 288 Ga. App. 260 (2007) and Williams v. State, 291 Ga. App. 279 (2008).
· The rule of evidence is, that when an admission, conversation or declaration previously made by a party or a witness is pertinent, the side tendering evidence as to the same is at liberty to prove such portion only thereof as is deemed material, and the other side may then bring out the whole of the admission, conversation or declaration, so far as so doing may be essential in order to arrive at the true drift, intent and meaning of what was said on the previous occasion.  Fitzgerald v. State, 201 Ga. App. 361, 363 (Ga. Ct. App. 1991).  See also Phillips v. State, 289 Ga. App. 281 (2008).

12.
Expert Testimony – When Original Expert is Unavailable


The State anticipates that several of the GBI experts are now unavailable to testify during the trial.  The State will have other GBI experts review the work and base their opinion on the data collected by the original expert, per O.C.G.A. § 24-7-703 and 24-7-707.
OR


The State anticipates that [ORIGINAL MEDICAL EXAMINER], will be unavailable to testify during the trial.  The State will have [SUBSTITUTE MEDICAL EXAMINER, testify to the autopsy per O.C.G.A. § 24-7-703 and 24-7-707.   
[THIS CONCEPT MAY APPLY TO OTHER EXPERTS WHO ARE UNAVAILABLE, AND ANOTHER EXPERT HAS DONE AN INDEPENDENT PEER REVIEW AND COME TO SAME CONCLUSION.  EX: DNA.  HOWEVER, SUBSTITUTE EXPERT MUST HAVE DONE INDEPENDENT PEER REVIEW TO MEET CONFRONTATION CLAUSE STANDARDS.  SEE WILLIAMS V. ILLINOIS, 132 S. CT 2221 (2012)]
· Appellant contends the trial court admitted impermissible hearsay when it allowed the current medical examiner to read aloud the redacted autopsy report and to give an opinion as to the cause of death.  “The opinion of experts on any question of science, skill, trade or like questions shall always be admissible; and such opinions may be given on the facts as proved by other witnesses." O.C.G.A. § 24-9-67 (now 24-7-707). 
Generally, an expert cannot voice an opinion based upon facts not within the expert's personal knowledge or based upon observations or reports not admitted into evidence; however, an expert may give an opinion based upon facts personally observed by the expert and upon data collected by another and personally observed or reviewed by the expert. Westbrook v. State, 186 Ga. App. 493 (2) (368 S.E.2d 131) (1988).   
In the case at bar, the expert based his opinion on the facts contained in the autopsy report, including factual data collected by the medical examiner who had performed the 1979 autopsy. The expert opinion admitted at trial was not the restatement of the diagnostic opinion of another expert. The trial court did not allow impermissible hearsay when it permitted the current medical examiner to read aloud the 1979 autopsy report as redacted since the report had been admitted under the business records exception to the rule against the admission of hearsay. Turner v. State, 273 Ga. 340, 344 (Ga. 2001)

13.
Hearsay Exception when Declarant has already testified during the trial or is available to testify

The State anticipates that in order to testify in a clear manner that the jury understands, certain witnesses may need to repeat what was said in their presence, by other witnesses, during the crimes of armed robbery and murder.   Since the witness will testify and be subject to cross examination, this is allowed under Georgia law.

O.C.G.A. § 24-8-801


  (c) "Hearsay" means a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

   (d) "Hearsay" shall be subject to the following exclusions and conditions:

      (1)  Prior statement by witness.

         (A) An out-of-court statement shall not be hearsay if the declarant testifies at the trial or hearing, is subject to cross-examination concerning the statement, and the statement is admissible as a prior inconsistent statement or a prior consistent statement under Code Section 24-6-613 or is otherwise admissible under this chapter.

         (B) If a hearsay statement is admitted and the declarant does not testify at the trial or hearing, other out-of-court statements of the declarant shall be admissible for the limited use of impeaching or rehabilitating the credibility of the declarant, and not as substantive evidence, if the other statements qualify as prior inconsistent statements or prior consistent statements under Code Section 24-6-613.

         (C) A statement shall not be hearsay if the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is one of identification of a person made after perceiving the person; 

· “If defense counsel had the opportunity to confront and cross-examine the witness who made the out-of-court statement, the statement was admissible.”  Moore v. State, 310 Ga. App. 106 (2011)  As long as the declarant testifies at trial and is available for cross-examination by the defendant, the purpose behind the hearsay rule is satisfied with regard to [her] declarations.”   Tidwell v. State, 306 Ga. App. 307, 309-10, 701 S.E.2d 920, 923 (2010)
· “…anything seen or heard by a witness in the presence of the defendant is admissible and does not constitute hearsay.  And, where a witness testifies as to what he or she told another person, it is not hearsay.  Finally, a defendant's noncustodial, voluntary incriminating statements are admissible through the testimony of anyone who heard the statements.   English v. State, 288 Ga. App. 436, 440 (Ga. Ct. App. 2007)  Grindle v. State, 151 Ga. App. 164 (Ga. Ct. App. 1979)

· A witness testifying in court may testify to what someone told the witness out of court if that person is in court and subject to cross-examination.  Shelton v. Long, 177 Ga. App. 534 (1986).  This does not violate the Sixth Amendment Confrontation Clause, as it is not testimonial.  Anderson v. State, 286 Ga. 57 (2009)
· This Court has previously upheld the admissibility of hearsay if the declarant testified at trial and was subjected to a thorough and sifting cross-examination.  Armstead v. State, 255 Ga. App. 385 (2002)

· “As we have previously held, the primary flaw of hearsay testimony is the lack of opportunity for the declarant to be cross-examined as to honesty, truthfulness, perception, and memory. Thus, even our Supreme Court has noted that the modern trend regarding hearsay evidence is to allow the out-of-court declaration where the declarant is present and may be cross-examined. As long as the declarant testifies at trial and is available for cross-examination by the defendant, the purpose behind the hearsay rule is satisfied with regard to his declarations.”  Davis v. State, 281 Ga. App. 855 (Ga. Ct. App. 2006)
14. 
“Someone Else Did It” Defense

Where the defendant’s theory is speculative and conjectural, does not connect a specific person with the crimes, and does not raise a reasonable inference of defendant’s innocence, the trial court does not err when it refuses to allow the defendant to present evidence in support of his speculations before the jury.   Dawson v. State, 283 Ga. 315 (2008)
· The defendant has the right to introduce competent evidence that someone other than the defendant committed the crime.  Walker v. State, 260 Ga. 737 (1991). 

· However, the defense can not simply suggest that another person may have committed the crime when it is only supposition, based on motives which are gleaned from hearsay or inferred from acts which do not demand such an inference.  Guess v. State, 264 Ga. 335 (1994)

· And “where no specific individual is accused and the defendant merely speculates that a person or persons unknown may have had the opportunity to commit the crime” the court has held that “The evidence, to be admissible, must be such proof as directly connects the other person with the corpus delicti, and tends clearly to point out someone besides accused as the guilty person. Evidence which can have no other effect than to cast a bare suspicion on another, or to raise a conjectural inference as to the commission of the crime by another, is not admissible.”  Neal v. State, 210 Ga. App. 522, 523 (Ga. Ct. App. 1993) Cited in Redinburg v. State, 315 Ga. App. 413 (Ga. Ct. App. 2012)



15.
The State’s Closing Argument

The State believes that objections during its closing argument might be made.  The Georgia case law on the accepted parameters of closing argument is instructive.

· State may make reference to the defendant’s demeanor during the trial.  Johnson v. State, 256 Ga. 588, 591 (1987).
· State may refer to the defendant as a name, such as “murderer”, when it is supported by the evidence.  McClain v. State 267 Ga. 378 (1996). Court determined that prosecutor’s references to the defendant as “gangster” or “gangster wannabe” during opening statement and closing argument was not improper. Smith v. State, 282 Ga. 388 (2007)

· “…analogizing a defendant or a defendant's case to another well-known defendant or case is permissible during argument if the analogy is supported by facts in evidence.”  Humphrey v. Lewis, S12A0154, 2012 WL 2217052 (Ga. June 18, 2012)

· References to shortcomings or gaps in the defendant’s statement.  Alexander v. State, 263 Ga. 474, 476-7 (1990); Sweeney v. State, 233 Ga. App. 862, 867 (1998). .

· Replaying of a video tape previously introduced into evidence is permissible.  Brannan v. State, 275 Ga. 70, 82 (2002).

· While the state may offer evidence of and argue flight, it shall be error for a trial court in a criminal case to charge the jury on flight.  Renner v. State, 260 Ga. 515 (1990).
· “While it is improper for counsel to state to the jury his personal belief as to the veracity of a witness, it is entirely proper for “counsel to urge the jury to deduce such a conclusion from proven facts.””  Robinson v. State, 278 Ga. 31, 36, 597 S.E.2d 386, 391 (2004)

· “Sending a message” arguments are acceptable.  Thomas v. State, 268 Ga. 135, 140 (1997); Green v. State, 244 Ga. App. 697, 698 (2000).   In a child molestation case, there was no error in arguing "you can protect the children right now;” “the buck stops here;” “only you can make it stop,” and “with your verdict, you really can send a message”  Hunter v. State, 282 Ga. App. 355 (2006).  “Let's set the standard in our community that this is not tolerated. This is not how a woman is going to be treated in our community.” This is proper for closing argument    Collins v. State, 283 Ga. App. 188, 194 (Ga. Ct. App. 2007)
· Convicting for the safety of the community, stressing the need for enforcement of the laws and/or impressing on the jury its responsibility in that regard. Philmore v. State, 263 Ga. 67, 69 (1993), Shaw v. State, 265 Ga. App. 451, 454 (2004).    “Though it is improper for the state to comment on a defendant's future dangerousness, it is not improper for the state to appeal to the jury to convict for the safety of the community or to curb an epidemic of violence in the community.  Nor is it improper for the prosecutor to emphasize to the jury its responsibility to enforce the law. The state's argument in this case was not improper.” (that there was a connection between drugs and other crimes). Clark v. State, 285 Ga. App. 182, 184 (Ga. Ct. App. 2007) Haggins v. State, 277 Ga. App. 742 (2006)

· In a cocaine possession case where the defendant fled in his vehicle from the police, the court found the argument that prosecutor’s wife and young daughter could have been on the road that day and that the case was “about justice for all of us” did not reference future behavior by the defendant.  Carr v. State, 282 Ga. App. 199 (2006)

· The State is entitled to point out statements made in the defendant’s opening that were ultimately not supported by the evidence.  Salters v. State, 244 Ga. App. 219, 222 (2000).

· Where the prosecutor's comments are not directed at the defendant's decision not to testify but are directed at defense counsel's failure to rebut or explain the State's evidence, the comments are permissible.  Ellison v. State, 265 Ga. App. 446, 448 (2004).    The failure to rebut the evidence of guilt.  Johnson v. State, 271 Ga. 375, 383 (1999) (prosecutor’s argument to “make them [the defense] explain” allowed).  See Jennings v. State, 282 Ga. 679 (2007).
· Argument referencing defense’s sole witness was neither burden shifting nor required a mistrial, when the state argued: "in a murder case, if you are going to put something up ... what are you going to put up? Well, you are going to put up the best piece of evidence you've got, right?"  Scott v. State, 281 Ga. 373 (2006)  “…attorneys are allowed reasonable latitude in argument, can draw remote deductions from evidence and that the defendant failed to show he was prejudiced by the prosecution’s characterization of his statement.  Arnett v. State, 311 Ga. App. 811 (2011) Argument that no witnesses have been called to corroborate the Defendant’s testimony is permissible and does not constitute burden shifting.  Williams v. State, 200 Ga. App. 84, 86 (1991).   
· The State may comment that the defendant is guilty because he or she did not offer an alibi witness, physical evidence or scientific evidence to disprove his or her involvement in the crime.  “The State may note in closing argument the defense’s failure to present any evidence to rebut the proof adduced by the State.  It is reference to the failure of the defendant himself to testify which is prohibited.”   Brown v. State, 267 Ga. App. 642 (2004) 
· “Arrington's contention that the prosecutor made numerous burden-shifting remarks is without merit. A prosecutor may argue that the defendant has not rebutted or explained the State's evidence.”  Arrington v. State, 286 Ga. 335 (2009) Argument that the only evidence is the State’s evidence and that defense has subpoena powers to bring witnesses is permissible and not burden shifting.  Miller v. State, 240 Ga. App. 18, 19 (1999). 

· Defense argued that the trial court erred in allowing the prosecutor, over defense counsel's objection, to state during closing argument that defendant was using “crocodile tears” in order to garner sympathy from the jury and avoid responsibility for his actions.  Court found no merit to defendant’s contention that the prosecutor's comments were inappropriate. The court said that the prosecutor’s comments were permissible because they were the conclusion he wanted the jury to draw from the evidence, and not a statement of the prosecutor’s personal belief as to the veracity of a witness.  Wright v. State, 284 Ga. 406 (2008)
· During closing argument, the prosecutor stated that she wished she could bring in church-going witnesses to “tell you that they witnessed a horrible act of child molestation in this county. But I can't do it because people that are hanging around with Donnie Steverson are not Sunday School teachers. Becky Bryant, she's all we have.” The defendant argued that the comment about the type of people with whom he associates improperly placed his character in issue. The court disagreed with the defendant and held, “attorneys are allowed considerable latitude in making closing arguments, and they may draw any inference from the evidence so long as that inference is both reasonable and legitimate.”  Steverson v. State, 276 Ga. App. 876, 881-82, 625 S.E.2d 476, 482 (2005)
· Prosecutor’s argument during closing argument that the witness “had no reason to lie” did not constitute the prosecutor’s personal opinion regarding the veracity of the witness.  Allen v. State, 277 Ga. 502, 503, 591 S.E.2d 784, 787-88 (2004)

· Trial court may limit the defense closing argument to general arguments, precluding the defense from specifically arguing facts or evidence not presented during the case.    “…closing argument must be “derived from evidence properly before the factfinder.”   The Higher Court determined that the lower Court “…thus prohibited Lipsey from arguing to the jury that the State could have obtained fingerprints from the paper or plastic bags at issue, but failed to do so.”   Lipsey v. State, A07A1458 (2007)
· “The prosecutor was explaining to the jury his regular practice of witness preparation, was doing so after that practice had been made an issue at trial by defense counsel, and thus, under the peculiar circumstances of this case, this argument fell within the wide latitude afforded counsel in closing arguments.”   Adams v. State, 283 Ga. 298, 303 (Ga. 2008)
· “I do not believe that a "golden rule" argument is improper merely because it invokes vivid imagery of what a victim experienced during the commission of a crime or crimes. So long as such images may be drawn from the evidence introduced at trial, they may be invoked during closing arguments to the jury.   To be impermissible, a "golden rule" argument must ask jurors -- either directly or by implication -- to perform their duties and deliberations as if they or someone they care for were the victim or injured party.  As such, the danger presented by a "golden rule" argument is its attempt to give voice to a victim's desire (imaginary or otherwise) for retribution, revenge or vengeance.    Braithwaite v. State, 275 Ga. 884, 892 (Ga. 2002). 
· Defense claimed that prosecutor’s remarks, in his opening statement and closing argument, having a logical inference of “it could have been me”, improperly invited the jurors to place themselves in the shoes of the deceased victim.  Court concluded that prosecutor’s remarks did not violate the “golden rule”. Sanders v. State, 290 Ga. 637, 640, 723 S.E.2d 436, 439 (2012)

15.    Defendant’s Witness List for the Pre-Sentencing Hearing

Should the defendant be found guilty, the court may choose to hold a Pre-Sentencing Hearing, prior to imposing it’s sentence.  

· Under O.C.G.A. 17-16-4 (b)(3)(C), the defense is required to serve upon the prosecuting attorney, five days prior to trial, a list of witnesses that the defendant intends to call as a witness in the pre-sentence hearing.  The State has not received such a list, and therefore requests that the defense be precluded from presenting any testimony or witnesses at a Pre-Sentence Hearing.


Respectfully submitted, ________ day of _______________________, _______.








Assistant District Attorney
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